
Right to refuse
• under the Act a worker may refuse if they have a reason to 

believe any of the following are likely to endanger themselves: 

̶ any equipment, machine, device or thing 
a worker is about to use or operate

̶ the physical condition of the workplace

̶ workplace violence

• at this stage, reason to believe can be a “gut feeling.”

• reprisals at any stage for exercising your right are unlawful [OHSA, 50].
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Under the Act a worker may refuse if they have a reason to believe any of the following are likely to endanger them: any equipment, machine, device or thing the worker is about to use or operatethe physical condition of the workplaceworkplace violence.A worker may also refuse if they have reason to believe the equipment, machine, device or thing they are about to use may endanger another worker. Please note: In this initial phase of a work refusal, reason to believe is an honest, personal feeling by the refusing worker – a “gut feeling”Although biological hazards (which include viruses) are not specifically mentioned in the Act, a workplace confronting a new virus such as COVID-19 reasonably qualifies as a “physical condition of the workplace” that may endanger a worker. 



Steps in a work refusal: Stage 1

• worker refusing worker 
must make it clear this is 
a refusal according to 
Section 43 of the Act

• workplace parties must 
then follow the refusal 
process outlined in S. 43
of Act.
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So let’s review the steps to be taken in a proper work refusal. To begin, a worker can’t just walk off the job (not if they want to keep their job). The refusing worker must immediately tell their employer or supervisor they believe the work is unsafe. The refusing worker must make it clear this is a refusal according to Section 43 of the Occupational Health and Safety Act. Workplace parties must then follow the work refusal process as outlined in Section 43. 



Steps in a work refusal: Stage 1 or 2

 Yes, employer agrees the 
worker is endangered

 No, employer disagrees and 
stage 2 begins. 

Note: reasonable grounds must be 
supplied at this point (objective info 
– i.e. more than a gut feeling).
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Where an employer agrees worker health and safety is endangered, the process can be relatively simple. Corrective action is taken and the worker returns to work. It may also be that once the refusal is investigated internally by the supervisor and worker representative, and in the presence of the worker, all agree no corrective action is required after all. However, the worker can continue to refuse if they believe they have reasonable grounds to do so. At this point the refusal enters the second stage. Once a work refusal progresses to Stage 2 and a Ministry Inspector is notified, the worker must act on more than a “gut” feeling.The worker must supply “reasonable grounds” for their continued refusal. In other words, the worker must relate some objective information for the continued refusal.For example, the worker may say they have reasonable grounds because they have been told the brakes sometimes fail on the forklift. In the current COVID-19 situation, a worker might say in their estimation social or physical distancing from the public isn’t sufficient to safeguard their health and safety.In this continuing refusal however, the information the worker supplies does not have to be correct.



Steps in a work refusal: Stage 2

Note: Ministry often investigates work
refusals by phone, not in person.
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Subject to the provision of a collective agreement if one exists, a supervisor may assign reasonable alternate work. This work must be during the worker’s normal working hours, in a safe place that is as near as reasonably possible to his or her workstation and available to meet with the inspector doing the investigation [43(10)]. Alternate work cannot be a punishment. The employer may assign another worker to do the refused work, but only if that worker is told that the work has been refused and the reasons for the refusal. This explanation must be done in the presence of the health and safety representative or a joint committee member who represents the worker, and if possible a certified member of the committee [43(11)]. The newly assigned worker may choose to perform the work or refuse it as well. The employer and worker representative must deal with each work refusal on its own merit. The Ministry of Labour inspector will conduct a separate investigation of the circumstances surrounding each work refusal. During their investigation, the Ministry of Labour inspector will talk to the employer, the refusing worker, and the worker representative [43(7)]. The Ministry inspector will provide a written copy of his or her decision to the employer, the worker and the worker representative [43(9)]. In practice, the written decision is often provided immediately following the inspection. But during this COVID-19 crisis, we have noted a delay in reaching some decisions. If the refusal is upheld, the inspector can be expected to issue various orders to the employer to correct the situation. Not all work refusals will be investigated in person as this legal process would suggest. For several years now the Ministry has often chosen to investigate some work refusals over the phone. We suspect this is especially the case now given the increased volume of reported work refusals during this COVID-19 crisis. 
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